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BeforeSTEELE, Chief JusticelHOLLAND, andRIDGELY, Justices.
ORDER

This 18" day of March 2010, upon consideration of the partbriefs
and the record on appeal, it appears to the Cloartt t

(1) A Superior Court jury convicted the appellé®ye Newtor, of
one count each of first degree kidnapping, possessi a deadly weapon
during the commission of a felony, and assault aetention facility. The
Superior Court sentenced him to a total period infygars at Level V

incarceration. This is Newton’s direct appeal.

! Newton requested and was permitted to dischamgepointed counsel and to
represent himself at trial. He continues to regnésimself in this appeal.



(2) The testimony presented by the State at tamlyf established
that, on May 14, 2008, both Newton and the victfalvin Peterson, were
inmates at the Howard R. Young Correctional Facilit Wilmington.
Shortly before noon, during a recreation period nvirenates are allowed
out of their cells, Newton took Peterson hostageterson was bound and
gagged in Newton's cell. Newton held a razor tteP®n’s neck. Over the
course of the next five hours, Newton made varaermands of correctional
officials. During that course of time, Petersontaued a cut to his shoulder,
which required several stitches to close. The stihé@nded when guards
threw a stun grenade into Newton’s cell, rushedamnd took him into
custody.

(3) At the trial, the State called Peterson asfitst witness.
Peterson claimed to have no memory of the eventrafused to testify,
although he previously had cooperated by givingestants to the police
and the Attorney General’s office. The trial judgiBrmed Peterson that he
would hold him in contempt and sentence him togorig he refused to
testify. Peterson chose to be sentenced to sixhwon prison for contempt
rather than testify. Thereafter, the State presknbe testimony of six
witnesses, consisting of four correctional officarsd two police officers.

The State rested its case. Newton chose not tdytesd offered no



witnesses in his own defense. Newton attempteaffesy a document into
evidence, which purported to be a statement sidpyeBeterson indicating
that he had voluntarily participated in Newton'seged hostage crisis as a
means of peacefully demonstrating against certanditions at the prison.
Because Newton chose not to testify or presentwvatmesses, however, the
Court ruled that his document could not be admitténl evidence. The jury
convicted Newton of all three charges.

(4) Newton raises four issues in his opening lriefappeal. First,
he contends that the prosecutor engaged in miscorioly refusing to
compel Peterson to testify, which denied Newton rigbt to confront a
witness against him. Second, Newton argues tleaptbsecutor engaged in
misconduct by failing to have a blood-stained tous#d during the hostage
incident tested for forensic evidence. Third, Nmwtasserts that the
prosecutor engaged in misconduct by presentingmesy she knew or
should have known was perjured. Finally, Newtaguas that the trial court
erred in failing to admit Peterson’s alleged signszhsent form into
evidence. We address these claims in order.

(5) With respect to Newton's first claim of proséwrial
misconduct, the record reflects that, after Petersas called to the stand

and refused to cooperate, the trial judge appoim®ehsel to represent



Peterson and ordered that Peterson be held inotii¢thouse while the trial
continued. Later in the day, Peterson’s counsisitreported that Peterson
might reconsider. After further consultation, hoee Peterson remained
steadfast in his refusal to testify. The judgedanstructed the jury not to
consider anything Peterson had said while on téwedst In fact, Peterson’s
time on the stand had been so brief that he hagreaff no substantive
testimony.

(6) Newton’s argument that Peterson’s refusal $afteis the result
of prosecutorial misconduct is simply unsupportgdhe record. The State
called Peterson anticipating that he would coopesatd testify truthfully.
Peterson’s refusal to testify in no way is attrdilé to any action by the
prosecutor. Moreover, there is no basis for Mevgtargument that he was
denied his constitutional right to confront a weeeagainst him because, in
fact, Peterson offered no testimony against himhe Dnly out-of-court
statement made by Peterson was admitted, withgetctn, through the
testimony of a correctional official, Jonathan Sineho testified that he had
spoken to Peterson during the course of the hostagdent and Peterson
had said to him, “You got to get me out of here..cvéd me on my

shoulder.” This statement was properly admittedjardless of Peterson’s



availability to testify, because it was an excitetleranc€. There was
nothing improper about the prosecutor elicitings thfiatement from another
witness even though Peterson himself did not testi€cordingly, we reject
Newton’s first claim of prosecutorial misconduct.

(7) Newton next argues that the prosecutor engagedsconduct
by failing to test a bloody towel, which was admnittinto evidence without
objection. We disagree with this argument. ThaeSkeas an obligation to
collect and to preserve evidericdn this case, the State fulfilled its duty by
collecting and preserving the towel, which witnestestified had been used
by Newton to cover Peterson’s head and became {dtzmded after
Peterson was cut on the shoulder. The towel watadle to Newton, if the
defense wished to have it tested in order to despie State’s contention
that the towel contained Peterson’s blood. ThaeStaowever, was not
obligated to have the towel tested in order to iconfa fact that its
witnesses’ did not dispute. Under these circuntgsn we find no
prosecutorial misconduct.

(8) Newton’s next claim is that the State offereérjypred

testimony. While his argument is hard to follow,appears that Newton

2 Del. Unif. R. Evid. 803(2) (2010).
3 Deberry v. Sate, 457 A.2d 744, 752 (Del. 1983).
* Diazv. Sate, 508 A.2d 861, 866 (Del. 1986).



challenges the veracity of the testimony of Jonat8aes, who acted as a
negotiator during the hostage situation, becausesSnever submitted a
written report of the incident. Newton, howeveeyar made any objection
to Sines’ testimony at trial. Accordingly, we rewi his claim on appeal for
plain error’ In this case, we find no error, plain or othemviswhile the
State is required to turn over witness statemeamdsreports to the defendant
after the witness has testified on the statiere simply is no evidence in
this case that such a witness report existed. Waogly, there is no factual
basis for Newton’s contention that the prosecutihlveld the report from
him.

(9) Newton’s final argument is that the Superioru@ocerred in
refusing to admit into evidence a document thaeiRBen allegedly signed,
which indicated Peterson’s consent to be held gedtg Newton as a means
of protesting prison conditions. Once Newton infed the trial judge of his
intention not to testify or call any witnesses, lewer, the trial judge was
entirely correct in holding that Newton could netk to have the document
admitted into evidence without a witness to provsiene foundation for

admission of the document. Without a witness whbala identify and

5 Wainwright v. State, 504 A.2d 1096, 1110 (Del. 1986).

® Jencks v. United States, 353 U.S. 657 (1957); Del. Super. Ct. Crim. R.226.
(2010).



authenticate the document to establish that it wiagt Newton claimed it
was, the Superior Court was entirely correct indimg that the document
was not admissiblé.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/s/ Myron T. Steele
Chief Justice

" Del. Unif. R. Evid. 901(a) (2010).



